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TITLE: TheSrugglefor Sovereignty at San Carlos A Decison-Making
Dilemma

"Welcometo Ching," abillboard-toting Apache man sarcadticaly yels out to you asyou
drive dowly down the stretch of U.S. Route 70 thet leads up to the Sgn natifying
travelersthet they are"Entering San Carlos Apache Resarvetion.” Carefully navigeting
your car by the throng of shouting protesters (most of whom you know), you are darmed
by the disproportionately large number of Gila County and San Carlostriba authorities,
reinforced by K -9 dogs, who have taken up positions on the opposite side of the road,

reportedly to preserve order and "protect the people.”

Advancing past the tense standoff, you glance back, fearful that what was intended to be
apeaceful raly might degenerate into actud violence a any moment. Asatriba

member, lawvyer and community leader, you redize that you must do what you can to
make sure that the Stuation does not get out of hand. Y ou turn your car around to find a

place to park dong the crowded road, unsure of what you will do, or what to expect.

Upon reaching the group of protesters, friends give you the scoop about what caused the
Sandoff. They tell you thet local off-reservation authorities, reportedly acting on behalf

of thetriba council, prevented a caravan of American Indian Movement (AIM) members
from entering the resarvetion to offer their support to those tribal memberstaking partin

therdly. The group "Cal To Action- recently formed by concerned San Carlos resdents



to seek triba government accountability for the reservation's dire financid predicament
(an $8.6 million budget deficit and the sugpension of severa needed programs and
services)-had organized the rdly to protest aleged widespread corruption and
mismanagement by severd members of the tribal coundil. Just three weeks earlier, Call
To Action had staged atemporary takeover of triba government offices cdling for a
new tribal condtitution that would provide afarer system of government complete with a

separation of powers and checks and baances.

After taking a minute to catch your breath, you discuss the Stuation with some of the
triba eders assembled aong the road, trying to determine the safest course of action for
dl involved. They assure you that the group has no intentions of escalating the andoff

any further. They only wish that the AIM caravan be alowed to pass. Fully aware thet the
off-reservation authorities have no jurisdiction to prohibit anyone from entering your
reservation, you suggest thet legd action may be the best bet to diffuse the voletile
disoute. Y ou return to the standoff an hour later, armed with arestraining order againgt
thelocd authorities. Minutes later, authorities permit the AIM caravan to crossthe
reservetion line, touching off awild celebration by the protesters. The sense of hgppiness
and rdief that you fed istempered by the knowledge that while the immediate threet of

violence has passed, the root causes of the sandoff remain....

It has been nearly 25 years since the United States Congress passed the watershed
legidation known as the Sdf- Determination and Education Assstance Act of 1975 (25

U.SC. 4502 & s2g.), an act which officidly ushered in the prevailing era of federd



Indian palicy that, appropriately, has come to be cdled the saif-determination era. Under
this"gatutory dimatefor ared re-awakening of tribd efforts’ (Deloria 1983: 103), tribes

have been presented with the opportunity to bresk free from the colonizing yoke of the
federa government in order to define and develop their own visons for ther

communities and thar futures. While some tribes have successfully taken advantage of
this opportunity, effectively trandforming their legd Satus as sovereign nationsinto a
practicd redity, otherslike the San Carlos Apache are finding it difficult to overcome the
meany imposng obgtacles inherent in the historica legacy and contemporary nature of the
tribal-federd relationship. Tribes like the San Carlos Apache are learning-largdly through
trid and error-that the interwoven triba objectives of sovereignty, nation-building, and
economic development cannot be accomplished without firg cregting and sustaining
legitimate and effective inditutions of saif-governance. Tribes thet are choosing to
journey down this peth are demondrating thet they are willing to go to greet yet
imperdive lengths-including governmentd reinvention through condiitutiond reform-in

order to redize operationa sdf-determingtion.

Like many ather indigenous communities, the more than 10,000 people that cal the San
Carlos Apache Reservation home are finding the process of turning "the aostract promise
of sovereignty embedded in the salf-determination policy into genuine decison-making
power" atrying and painful exercise (Cornell 1998: 195). Enduring alegecy of
colonization that exceeds thet of most other reservationsiin its destructiveness, San Carlos
is saddled with amyriad of obstadesto triba governmenta efficacy, induding: federd

usurpation of indigenous forms of organization and leadership, factionalism and



infighting, alack of control over reservation land and resources, tribal government

dysfunction and incompetence, and indtitutiona dependency.

The current crigs-incited by atriba coundil thet is running roughshod over condtitutiond
dictates, due process, and anyone who questions its authority-is reviving the deep- seated
disrust most San Carlos Apache have for the origins, structure, power and reech of tribd
government. There is mounting sentiment that Sen Carlos can no longer afford to live
under the current system of government if it is ever to redlize true sovereignty and the
culturd and economic progpects that accompany it. A growing number of people on the
reservetion are publicly demanding the abandonment of the current tribal condtitution-
rooted in federa impaosition, intervention and dependency-and the devel opment of anew
tribal congtitution that possesses the legitimacy of tribal consensus and sanction. Without
anew conditution, you fear thet palitical stagnation and culturd divisvenesswill reign
supreme at San Calos. Without anew condtitution, you fear thet true sovereignty and

meaningful economic development will remain reservation pipe dreams.

The stage for the modern system of tribal government a San Carlos was set with the
passage of the federd legidation known as the Indian Reorganization Act (IRA) in 1934.
TheIRA represented-at least overtly-an

atempt by the federa government to restore a sense of hilaterdism to Indian affairs.
While the philasophy undergirding the act focused on bringing an end tothe BIA's
autocratic rule by extending to tribes "the fundamentd rights of loca sdf-government

and of opportunities for educationa and economic assistance and the safe-guarding and



consarvation of their lands' (Haas 1954: 11), it compelled tribes to subscribe to a
completey foreign sructure of government thet further repudiated indigenous group
organization and practice. The Bureau of Indian Affairs (BIA), disstisfied with the lack
of urgency thet triba governments like the one & San Carlos were exhibiting in cregting
triba conditutions, drafted ageneric boilerplate conditution thet it designated for use by
tribes asamodd for their own condtitutions. This boilerplate modd would become the

law of the land for the San Carlos Apache.

Although the IRA system promul gated political independence and economic sdif-
aufficiency, it essentidly ratified the extreme breskdown in traditiond authority a San
Carlos. Mogt traditiond |eaders chose not to

participate in the formation of the new government. With the IRA system in place,
didinct triba bands living on the reservation were officidly subsumed into asngle
politica entity. Power was centrdized in the tribal government, with tribal eected
officids exercisng consderable power over business operations aswell as politica
adminigration. The sysem dso lacked any form of independent or insulated judiciary,
leaving the triba government to appoint triba court judges. Furthermore, the bare-boned
IRA conditution failed to mandate any comprehensve separation of powers between the
executive and legiddive branches of government.

Today, more than 60 years after the IRA's passage, the San Carlos Apache are il living
with moniker of "IRA tribe" While some tribes like the Tohono O'odham have

successfully revisad or abandoned the IRA condtitution in favor of tribaly sanctioned



conditutions thet are better equipped to effect community- specific goadsrelated to
sovereignty and economic development, the obsolete IRA document prevails asthe

foundation of tribal sdf-governance a San Carlos. The BIA continues to exert

congderable clout over tribd affairs. Gradud federd and Sate appropriation of the
control and disposition of the tribes most vital economic enterprises-itsland and naturd
resources- has saverdly curbed the tribes ahility to effectively govern the resarvaion inits
entirety. Gaming has provided some with jobs and income, but the reservation's remote

location dl but prevents the industry from becoming an economic bonanzafor the tribe.

What limited autonomy the San Carlos government does possess has been impeded by a
pronounced degree of indtitutiond volatility and incompetence, duein large part to the
condiitution's failure to adequatdly separate executive and legidative powers (Record
1998: 13). In addition, dan divisveness and familid factiondiam il drive much of
reservation palitics, contributing to ahigh rate of turnover among dected tribd officds.
Politica scandd has become away of life a San Carlos in 1991, the chairman and vice
charman were ouded from office in the midst of dlegations of various wrongdoings The
tribdl judiciary dso has endured its share of internd Struggles, experiencing atorrent of

terminations and recalls in recent years

The absence of a separation of powers a San Carlosis once again reared its ugly head as
the maost recent governmenta power struggle has unfolded. Thetriba council, desperate
to maintain the gatus quo in the midgt of fisca insolvency, has transformed the

reservetion into avirtud police gate. Condstently deploying triba law enforcement



authorities on its own behdf, the council seems determined to neutrdize any and dl who
oppose them. The council has gone S0 far asto order the remova of thetriba chairman
the

coundl's most vehement critic-from office. Triba court judges who rule contrary to the
council's wishes have been removed and replaced with more obedient council gppointees.
Those who publidy expressad their disgpprovd of the government's actions or who held
peaceful protests have routindy been arrested or harassed. All in dl, it seems, San Carlos

isliving with abroken sysem.

Y ou persondly have not survived the criss unscathed. Y our brother, atriba court judge,
was recently sugpended indefinitely without pay for his decison to rescind a host of
frivolous crimind chargeslevied by the tribal coundl againgt their most vocal opponents.
To make matters worse, many of your dosest friends have been fired from their positions

with the tribe for publicly voicing support for Cdl To Action's demands.

Although the current crigs is once again pushing the debate over government to the
forefront of public consciousness, you were part of agroup thet actudly initiated the
conditutiona reform process at San Carlos afew years ago. Spurred by public sentiment,
the tribal government-in what now seems an ironic twist-gppointed you to head the San
Carlos Condtitutiona Review Commiittee, entrusting you and two dozen other tribal
members with developing anew draft conditution. During your deliberations, you and

the committee identified severd specific areas of inherent wesknessin the active

condtitution, indluding: its failure to mention the tribe's sovereign powers or "inherent



sovereignty"'; wesk jurisdictiond provisons over the tribe's territory; vague and
confusing differentiation between the various branches of government, most notebly the
role of the chairman and the coundil; and the limited jurisdiction of the triba court. After

17 months and 32 meetings, you and the committee have produced a draft conditution
that, while not perfect by anyone's estimation, promises ultimatdly to embody and respect

the will of tribal members and their hopes for the future.

In drafting the new condtitution, you and the committee drew from the condtitutions of a
number of other tribes, incduding the White Mountain Apache, Hochunk, Oneida, and
Tohono O'odham. Utilizing the U.S. government's tripartite system of democracy asits
basic modd, you and the committee incorporated what you fdt are the fundamenta
dements necessary for gahilizing ahigoricdly volaile tribal government-namely
providing for a comprehengive configuration of checks and balances, adearly defined
separation of powers, ad the cregtion of an independent judiciary insulated from the

other two branches.

Under the terms of the draft condtitution, upon tribd ratification, the council (the
government's legidative body) would increase in 9ze from nine to thirteen legidatorg
three from each of the four reservation didtricts and one a-large mgority leader. The
coundil's powers would be confined to making laws concerning the tribe's "genera
wefare' and passing an annua budget. Legidative mestings would be hed within

reservation boundaries and would be open to the public.



Instead of a chairman and vice chairman, the executive branch would consist of a
president and vice president who would run for office together on asingle balat.
Executive powers would indude line item veto power, administering and enforcing tribd
laws, gpproving triba spending in concert with the annua budget, proposing laws, and
negotiating business agreements subject to goprova by the coundil.

Thetribd judiciary would expand condderably to comprise a Supreme Court of three
justices, a Court of Appedls of three judges, and other lower triba courts. Voterswould
elect thetrid court judges, while the president would appoint the Court of Appeds and
Supreme Court judges, who would then be confirmed by the coundil. The judiciary would
have the power to dedlare the laws of the tribe void if such laws were not in agreement
with the congtitution. The judiciary would be insulated from the legidature by an ethics
committeg, which would have the power to initiate impeachment proceedingsin
accordance with the congtitution, with a unanimous vote needed from the coundil to bring
impeachment. The chief justice of the Supreme Court would preside over an
impeachment process involving the presdent or any legidator, while the president would

preside over ajudge or justice.

In keeping with the terms of the exidting condtitution, the tribal council needsto first
review and discuss the draft, and then hold public meetings in each digtrict to incorporate
the peoplée's recommendations. The council then needs to gpprove the revised draft before

submitting it to the BIA for itsreview and gpprovd. After making the necessary changes,



the coundl then needsto ratify the find verson of the draft and submit it for gpprova by

popular vote.

Y ou submitted the committee's report, complete with the draft condtitution, to the tribal
council dmost ayear ago. The committee subsequently sent lettersto the tribd councl

on two separate occas ons requesting a pecia meeting to review and gpprove the draft
condtitution, but to dete the letters have gone unanswered. It is becoming obvious that the
current tribal coundil, recognizing that implementation of the draft congtitution would
severdy curb their powers, intendsto Sit on thelr legidative hands. It will be difficult

for the condtitutiona reform process-estimated to take about three years to complete-to

get off the ground unlessthe tribd government takes the initiative.

Given this dilemma, what course would you, as director of the San Carlos Condtitutiona
Review Committeg, take to launch the reform process and then guide it through to
legidative fruition? Should the reform process be driven by a sense of urgency,
concentrating on current circumstances, such asthe tribes financd draits and the
reserveion's dimate of civil unrest? Or should it be driven by asense of caution and
thoroughness, taking into account the importance of building popular consensus and
sanction? How can condtitutiona reformin its nature, scope and timing-<trike a balance
between the two courses? How can you, given the current atmosphere of palitica conflict
and communa gpethy, lead the way in developing a conditutiona solution that gpesks to

both long-term culturd visons aswell as the more immediate needs of your tribd

condtituency?



Resarvation factiondliam, adminidrative inertia and governmentd illegitimacy promiseto
Serve as daunting obstacles to the reform process. Factiondism plays a particularly
divigverdein triba politics a San Carlos because of its marked degree of subtribal
heterogenaty. In addition, reservation leaders and adminigrators, affiliated with
identifiable factions of the tribe, more often than not succumb to the ressures of family
and band loydties. Thetriba government, and especidly the triba coundil, continue to

srve as feading dations for factiond and familia nepotism.

How do you navigate padt the divisve factors of factiondism and infighting

preoccupying the palitica constiousness, factors which often serve to exacerbate those
problems that sparked the reform movement to begin with? How do you get passonate
tribal adversariesto put asde their persona concernsand differences to explore degper

tribal issues? How do you focus tribd intelectua resources on developing fundamentd,

lasting and pogitive change?

Asauming that you are able to negotiate these reservation obstacles, you il must
contend with amarked degree of commund gpathy. If your triba condtituents are
disgnterested in the reform process, the new congtitution will mogt likely fail to possess
thelevd of culturd legitimecy it needsto thrive. Unfortunatey, while everyone & San
Carlos seems to have an opinion about what is best and wordt for the tribe, most are so

thoroughly discouraged with the political process thet they don't participete.



In what ways can condtitutiond reform function to replace individud apathy with

collective participaion in government? What methods can you employ to build tribd
consensus and salf-esteem through the reform process? How do you go about drawing the
attention of tribal members away from the immediate problems of poverty, tribdl
bankruptcy, and avil unrest towards long-term sdf-determination initiatives like
condtitutiond reform? How can you shift the triba focus from the management and
digribution of federdly derived sarvicesto building atribaly derived vison of the

future? How do you transform disnterested or disenchanted community membersinto

active triba sakeholders?

There are some potentidly crippling obstades to reform embedded in the draft
condtitution itsdlf. Under the current system of government, which is predicated on the
arbitrary power of the mgority rule, tribal consensusisinfrequently sought, and even
more infrequently adhered to. Traditiona Apache vaue sysems, on the other hand,
vested authority in those who gained and maintained their Satus as leedersin the eyes of
the people. In other words, "leaders were leaders because the rest of society regarded
themas

such" (Holm 1982: 64).

Given thisdichotomy, can the draft condtitution (as described above), with itsrootsin the
U.S. sysem of tripartite democracy, successfully dign traditional Apache notions of
authority with cortemporary governance’? How can condtitutiond reform combine

traditiond vaues with atribaly sanctioned and tribally spedific political process, while



il beholden to the federd government? Can you redisticdly initiate condtitutiond
reform thet restorestribal consensusto its traditiond position as the root of

authority? Isit possible for tribal consensusto properly operate as a catalys for change
when the BIA isdirectly involved in the reform process? How do the San Carlos Apache

restructure themsdalves o that their sysems of governance have rdevance and meaning

for dl of the people?

Among the most hotly contested provisons are the draft condtitution's qualifications for
elected leaders-induding one that requires aminimum blood quantum for elected leaders,
and another thet requiresthat dl tribd officias be able to gpeek fluent Apache. These
issues were sources of great contention during committee ddliberations, and promise to

be mgor sumbling blocks once the reform processis opened up for public debate.

What about the feashility of engaging in multiple rounds of reform, which would provide
the tribe with the ability to pastpone decisons on those condtitutiond issues thet thregten

to derall the inaugurd reform process?

To make your Stuation more complicated, family, friends and committee members are
urging you to run for tribda office so that you may help bring an end to the current
conflict. Y ou would love to undo the hurt the government has caused your friends and
loved ones, but more importantly, you are committed to giving the tribe anew
condtitution, as you fed that it is probably the only thing thet can bring the tribd

government the popular acceptance it needs to affect sgnificant progressfor San Carlos.



It isimperative that the community percelve you as neutrd if you are to rebuild their trust

in the political process.

Asone of the srongest advocates of the reform movement, would this be awise move
consdering the public's degp-rooted disdain for eected officas and the current sysem
of government? Couldn't your decision to run for office be misconstrued as sdif- sarving?
In the long run, would the reform process be more acceptable to the pecpleif it is
directed by someone who is operating outside the ingtitutional subject of communal

discontent?
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